BRADSHAWI NDUSTR ES

| BLA 2000- 58 Deci ded March 10, 2000

Appeal froma decision of the Phoenix, Arizona, Held Gfice, Bureau
of Land Managenent, constituting a determnation of nonconcurrence wth
residential occupancy and a pernanent cessation order wth respect to use
and occupancy of a mning claim AZA 28093.

Decision affirned; request for stay denied as noot.

1.

Mning dains: Surface Uses

The regulations at 43 CF. R Subpart 3715 apply to
any use or occupancy of a mining clai min existence
when the regul ati ons were published, and al |

exi sting uses and occupanci es were required to neet
the applicable requirenents of that subpart by Aug.
18, 1997.

Mning dains: Surface Uses

Al persons dealing wth the Gvernnent are
presuned to have know edge of rel evant statutes and
regul ati ons, and BLMhad no obligation to provide
mning clainants wth personal notice when it
published regulations in 43 CF. R Subpart 3715
concer ni ng use and occupancy of mning clains.

Mning dains: Surface Uses

The term"reasonabl y incident” as defined in 43
CFR ' 3715.5(a) requires active efforts wth
respect to "prospecting, mining, or processing
operations and uses reasonably incident thereto."

Mning dains: Surface Uses

Under 43 CF. R ' 3715.5-1, a mining clai mant nust
renove all perrmanent structures, tenporary
structures, naterial, equipnent, or other personal
property placed on the public | ands during

aut hori zed use or occupancy W thin 90 days after
oper at i ons
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end. Wen a mning cla nant has exceeded the 1-
year period of "non-operation” allowed by the
regul ati on w thout previously obtaining BLMs
witten approval, a decision requiring renoval of
personal property, cessation of use and occupancy,
and reclamation of the site wll be affirned.

5. Mning dains: Surface Wses--Vérds and Phrases

"Qcupancy.” As used in 43 CF. R Subpart 3715,
the word "occupancy” neans full or part tine

resi dence, and under 43 CF. R ' 3715.2, occupancy
nust not only (a) be reasonably incident but nust
al so (b) constitute substantially regular work, (c)
be reasonably cal culated to lead to the extraction
and beneficiation of mnerals; (d) involve
observabl e on-the-ground activity that BLM nay
verify under 43 CF. R ' 3715.7; and (e) use
appropriate equi pnent that is presently operabl e,
subj ect to the need for reasonabl e assenbl y,

nai ntenance, repair or fabrication of repl acenent
parts.

6. Mning dains: Surface Uses

A nmining claimant who asserts that occupancy by a
wat chnan i s necessary to prevent vandal i smnust
show that the need for occupancy is reasonably
incident and continual under 43 CF.R ' 3715.5-2.
Wiere a mining clainmant is unable to showthat its
use and occupancy of a site is "reasonably
incident” wthin the neaning of 43 CF. R Subpart
3715, a determination of nonconcurrence and an
order to cease use and occupancy w Il be affirned.

APPEARANCES  Ronal d Garl son, President, Bradshaw Industries, Inc.,
Phoeni x, Arizona, for appellant; Rchard R Geenfield, Esq., dfice of the
FHeld Solicitor, US Departnent of the Interior, Phoenix, Aizona, for the
Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE HEWER

Bradshaw I ndustries has appeal ed froman Qctober 28, 1999, deci sion
of the Phoenix, Arizona, Held dfice, Bureau of Land Managenent (BLN),
wth respect to residential occupancy of the B&C #1 mini ng cl ai m( AMC
247994), located in T. 10 N, R 2 E, sec. 29 near Bunbl e Bee, Yavapai
Qounty, Arizona. The decision, entitled "Determnation of Nonconcurrence
and Permanent Gessation Qder," requires appel lant wthin 90 days to
"conpl etely recl aimthe occupancy site by renoving all equi pnent, abandoned
vehicles, and trash fromthe site, reclaimall disturbed | ands and properly
abandon the well." (Decision at 2.) The decision provided that
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it would renmain in effect during the appeal unless a request for a stay is
granted. Bradshaw filed a request for a stay wth the notice of appeal .

Backgr ound

h August 20, 1993, Bradshaw Industries filed, pursuant to 43 CF. R
3809, a notice of operations for 5 acres or |ess of surface di sturbance
for the B&C #1 through #4 mning clai ns (AMC 247994 t hrough AMC 247997). U

This notice (AZA 28093) identified equi pnent on the B&C #1 mini ng cl ai mas
including a ball mll, prinary and secondary crushers, a water truck, a

bul | dozer, a concentrator, conveyors, a generator, water storage tanks, a
storage pond, a well, and other snall pieces of equi pnent.

Afield inspection report dated July 11, 1995, refers to a "mning
canp” on the site. However, it found "no one" and "no recent mning
activity" in evidence. BLMinspected the site again on April 23, 1998, and
found "no obvi ous changes,” no recl anati on, and i nactive operations at
| east since 1995. The inspection report states that the facilities were
"not maintained in safe and orderly nmanner."” It cited and docunented wth
pi ctures the existence of garbage, refuse, netal waste, junk, trash,
abandoned vehi cl es, unnai nt ai ned equi pnent, and possi bl e PGB cont aminat i on
and oil spills.

Oh May 11, 1998, BLMissued a letter (msdated April 11, 1998) to
Bradshaw I ndustries stating that inspections indicated that the clai nant
was not using the facilities on the claimand that the storage of equi pnent
and ot her operations require "concurrence fromBLMto renain on the public
lands.” The letter cited and provided a copy of regul ations governi ng use
and occupancy of mining clains at 43 CF. R Subpart 3715. These
regul ati ons were published on July 16, 1996, 61 Fed. Reg. 37115 (July 16,
1996), and becane effective 30 days later. See 61 Fed. Reg. 37116. BLM
stated its belief that the equi pnent had been abandoned, and notified
Bradshaw t hat under agency regulations at 43 CF.R ' 3715.5-2, operations
coul d renai n suspended on Federal lands for at nost 1 year. The letter
advi sed appel lant that in order to retain the facilities, appellant nust
"denonstrate how t he occupancy is reasonably incident to prospecting,
mning or processing operations” wthin 30 days. Appellant received the
letter on May 13, 1998.

A conversation record dated June 9, 1998, indicated a tel ephone
contact wth an individual identified as Gary John. He clained to have

1/ The record contai ns sone di screpancies wth respect to the names of
these mning clains. Sone docunents refer to them or sone of them as the
"B&C' mining clains; others refer to themas "B G mining clains. Because
the parties appear to be in agreenent that the recordation nunber for the
relevant mning claimis AMC 247997, the di screpancy over the nane i s
irrelevant and we wll identify it as the BRC #1 mining clai m
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| eased the property fromRon Garl son of Bradshaw I ndustries, and stated
that the property was in "standby status trying to get noney to start back
up.”" BLMindicated that it would be "wlling to grant additional tine if
needed.” A conversation record dated July 8, 1998, indicated that John
called to request further tine to "drop info off on or before 7/20/98," and
this extension was grant ed.

BLMinspected the site again on Septenber 3, 1998, and found no
changes or reclamation since the April 23 inspection. The inspection
report noted that BLMhad not yet received the response "l etter promsed on
or before 7/20/98."

BLMi nspect ed and phot ographed the site again on Cctober 5, 1999. It
found that sone equi pnent had been renoved, but that nuch equi pnent and
trash remai ned. The inspector recormended a | etter of nonconcurrence,
given that BLMhad never received the infornation sought in its My 11,
1998, letter.

BLMi ssued the deci si on of nonconcurrence wth residential occupancy
and the cessation order on ctober 28, 1999. BLMnade the fol | ow ng
findi ngs:

1. You are not engaged in any activities which are
reasonabl y incident, constitute substantially regular work, are
reasonably calculated to lead to the extraction and
beneficiation of mnerals, or invol ve observabl e on-the-ground
activity that BLMmay verify under '3715.7. (43 OR 3715.2).

2. You have not obtained all federal, state and | ocal
mning, reclanati on and waste di sposal permts, approval s or
authori zations. (43 R 3715. 3-2(b), 43 GR 3715.5(b)and (c)).

3. You are nmaintaining or using structures for occupancy
not neeting the conditions of occupancy under '' 3715.2 and
3715.2-1. (43 R 3715.6(a)(1)).

Havi ng found that appel | ant had never established that its use and
occupancy of the site was "reasonably incident to mning" as defined in 43
CFR " 3715.0-5, BLMordered conpl ete reclamation of the site.

Bradshaw I ndustries filed a notice of appeal on Decenber 1, 1999.
There, Bradshaw asserts that it nailed, and attaches, a copy of a
handwitten letter to BLM dated Novenber 11, 1998, stating that the
operation was in "standby status * * * to allowfunds to be used to devel op
a non-chemcal processing nethod.” This letter also stated that the
"health of 2 of the principals is sl owng the devel opnent and operations,"
and that operations woul d begin "when the parties concerned [sic] and the
processing nethod is conplete.” The letter contains a handwitten notation
stating "M led 11-11-98." It does not appear that this letter was
received by BLM It is not part of the case file forwarded to the Board.
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Bradshaw responds to each of the three BLMfindings in the
Determnation of Nonconcurrence. In response to the finding that the
conpany was not engaged in activities reasonably incident to mning,
Bradshaw asserts that it is "devel oping an extraction system which is the
reason for a standby node.” Bradshaw provi des copi es of assay reports and
receipts for naterials purchased, each prepared in 1995. Bradshaw notes
that it "went to the standby node in early 1995 due to the | ack of recovery
of mnerals" and states that it was "researching [an economcal ] and safe
recovery nethod.” (Notice of Appeal at 1.) Appellant offers to provide
nedi cal records in support of its assertion that work was del ayed in 1998
due to health probl ens of the principals.

In response to BLMs finding that Bradshaw never acquired the various
permts that woul d have been needed for a mning oper ation, appel | ant
responds that none were required when it went into "st andby node." 1d. As
for BLMs third finding that Bradshaw was maintai ning structures for
occupancy, appel lant states that a wat chman was present to prevent
vandal i smwhil e the operation was in standby node. Fnally, appellant
responds to BLMs April 23, 1998, inspection report which stated that no
changes were observed on the site fromthe tine of the 1995 i nspecti on;
Bradshaw states that the mneral recovery systemwas started off-site and
the water storage tank was cl eaned.

Anal ysi s

Resol ution of this appeal requires answers to two questions: (1)
whet her the regulations in 43 CF. R Subpart 3715 apply to Bradshaw s use
and occupancy of the B&C #1 mini ng clai mwhi ch predated those regul ations,
and (2) whether Bradshaw s use and occupancy was reasonably incident to
mning as required by those regul ations. |f those regul ati ons apply and
Bradshaw s use and occupancy is not reasonably incident wthin the neani ng
of those regul ations, then BLMs decision nust be affirmed. See Hrestone
Mning Industries, Inc., 150 I BLA 104 (1999).

The Surface Resources Act of July 23, 1955, 30 US C ' 612(a)
(1994), provides that clains | ocated under the mning |lans of the Lhited
Sates "shall not be used, prior to issuance of patent therefor, for any
pur poses ot her than prospecting, mning or processing operations and uses
reasonably incident thereto.” The regulations in 43 CF. R Subpart 3715
were adopted to inplenent, inter alia, this statutory provision. They
restrict use and occupancy of public |ands open to the operation of the
mning laws, limting such use and occupancy to prospecting or exploration,
mning, or processing operations and reasonably incidental uses. They al so
est abl i sh procedures for begi nni ng occupancy, standards for reasonably
incidental use or occupancy, prohibited acts, and procedures for inspection
and enforcenent, and for nmanagi ng exi sting uses and occupanci es. 61 Fed.
Reg. 37115-30 (July 16, 1996).

[1] Bradshaw has no basis for claimng that the 1996 regul ati ons do
not apply to its use and occupancy of the BRC #1 mining claim The
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regul ati ons thensel ves nmade clear that they apply to a use or occupancy
that was in exi stence when the regul ati ons were published, and gave m ni ng
claimants wth preexisting uses and occupanci es a year to cone into
conpliance wth the regulations. "By August 18, 1997, all existing uses
and occupanci es nust neet the applicabl e requirenents of this subpart.” 43
CFR ' 3715.4(a). Subsection (b) allowed a clai nant who was occupyi ng
the public lands under the mning | ans on August 15, 1996, to continue
occupancy for 1 year after that date, wthout bei ng subject to the
procedur es i nposed by Subpart 3715 if the clainant notified BLMby Cct ober
15, 1996, of the existence of the occupancy. Bradshawdid not file a
notice wth BLMby Gctober 15, 1996, and therefore becane subject to
various enforcenent actions and penalties. See 43 CF.R '' 3715.4-2,
3715.7-1, 3715.7-2, 3715.8.

Bradshaw does not state any basis for this Board to concl ude t hese
regul ati ons do not apply. Rather, Bradshaw s claimis that it never
recei ved or was notified of the regul ati ons when they were published in
1996. Ve infer that Bradshaw seeks an exenption fromthe regul ati ons based
on this alleged | ack of notice.

[2] But we cannot waive the regulations. Al persons dealing wth
the Governnent are presuned to have know edge of rel evant statutes and
regul ations. Federal Qop Insurance Gorp. v. Merrill, 332 US 380 (1947).

BLMhad no obligation to provide appellant wth personal notice concerning
the regulations. See Harlow Gorp., 135 | BLA 382, 385-87 (1996).

Nonet hel ess, the My 11, 1998, BLMletter specifically referred to the
regul ati ons, copied themas an attachnent, and identified the things

appel lant had to do to conply wth them The certified recei pt shows t hat
this letter was recei ved by appel lant on May 13, 1998. Accordingly,
Bradshaw I ndustries cannot be heard to conplain that it was unaware of the
significance of those regulations toits own mining claim Nor canits
conpl aint of lack of notice change that the regul ati ons nonet hel ess appl y
to preexisting occupancies. See FHrestone Mning Industries, Inc., 150

| BLA 104 (1999) (order suspendi ng use and occupancy of a mll site and
renoval of mll building and personal property fromthe site abandoned for
10 years affirned under 43 CF. R Subpart 3715.) 2/

Bradshaw s Novenber 1998 handwritten letter, had it been recei ved by
BLM woul d have done nothing to either neet the terns of the regul ations at
43 CF.R Subpart 3715, or to justify an exenption fromthem Despite the

2/ The preanble to the final rule inplenenting the Subpart 3715

regul ations rejected the notion that the rules would not apply to clains in
exi stence prior to the 1955 passage of the Surface Managenent Act cl ai ns.
61 Fed. Reg. at 37719. According to the record, the B&C #1 mining clai m
was first located in 1986. Bradshaw does not argue that, even if the

regul ations did not apply, his use or occupancy neets the statutory
provision of 30 US C ' 612(a) (1994), or should be exenpt fromit.
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fact that Bradshaw did not conply with the regulatory requirenent to file a
notice wth BLMby Cctober 15, 1996, or cone into conpl i ance by August 18,
1997, BLM provi ded Bradshaw i nstructions on howto cone i nto conpli ance
after those dates, again orally extended the deadline into July 1998, and,
by delaying its order until Qctober 1999, effectively gave Bradshaw anot her
year to followthe regul ations. Bradshaw s Novenber 1998 | etter seeks an
ef fective exenption fromthe regul ati ons based on "standby status.” Such
an exenption is not available under the statute or regul ations, and woul d
not have been avail abl e had BLMreceived the letter.

[3] Having determined that the regulations clearly apply to the B&C
#1 mning claim we turn to the second question whet her Bradshaw s use and
occupancy was "reasonably incident” to mning as set forth at 43 CF R
3715.5(a). BLMs regul ations define "reasonably incident” as foll ows:

Reasonabl y inci dent neans the statutory standard "prospecti ng,
mning, or processing operations and uses reasonably inci dent
thereto" (30 US C 612). It is a shortened version of the
statutory standard. It includes those actions or expenditures
of labor and resources by a person of ordinary prudence to
prospect, explore, define, develop, mine, or beneficiate a

val uabl e mneral deposit, using nethods, structures, and

equi pnent appropriate to the geol ogi cal terrain, mneral
deposit, and stage of devel opnent and reasonably rel ated
activities.

43 CF.R ' 3715.0-5.

Bradshaw does not and cannot sustain any claimthat its siting of
naterials, vehicles, trash, or any other use of the B& #1 mining clai mwas
"reasonably incident” to mining under this standard. Bradshaw does not
dispute that it has done nothing on the site wth respect to "prospecting,
mning, or processing operations and uses reasonably incident thereto”
since at least 1995. A though Bradshaw cl ai ns to be devel opi ng an
"extraction systeni and "researching * * * a recovery nethod," it does not
state that there has been active mning or exploration occurring on the
site since 1995. To the contrary, it concedes that since 1995, it has
suffered "a | ack of recovery of mnerals.” The only thing which Bradshaw
identifies as even relating to mning is its clai ned devel opnent of a
"recovery systeni which it is acconplishing "off site." The only evidence
of such devel opnent exists in the 1995 assay reports and docunents whi ch
Bradshaw submits. Bradshaw has not docunented any activities off site that
woul d justify its on-site use and occupancy. Further, depositing naterial
unused on, and occupying, a different mning claimfor years after those
devel opnent efforts have ended is not permtted under the statute or the
regul ations. 3/

3/ Inthe preanble to the final rule, 61 Fed. Reg. 37120, BLMexpressly
acknow edged t he i nportance of new technol ogy, and its desire to include
devel opnent of such technologies in the term"reasonably incident."
However, BLMrequired that the devel opnent of new technol ogy nust be a
"good
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[4] Further, Bradshaw s singul ar claimthat operations have been in
"standby status" since 1995 no nore neets the regul atory definition outcone
of "reasonably incident” to mning, than it provides an exenption fromthe
regul ations. BLMregul ations specifically allow conpanies to suspend
operations, but not for half a decade as has happened here. Mreover, the
suspensi on nust be for "nmarket or labor conditions.”" As BLMnotified
Bradshawin its May 11, 1998, letter, BLMregulations at 43 CF.R '
3715.5-1 provide for tenporary suspensions of operations of up to 1 year.
That regul ation provides:

Lhl ess BLMexpressly all ows themin witing to renain on
the public lands, you nust renove al |l pernanent structures,
tenporary structures, material, equi pnent, or other personal
property placed on the public |lands during authorized use or
occupancy under this subpart. You have 90 days after your
operations end to renove these itens. |f BLMconcurs in
witing, this provision wll not apply * * * to operations that
are suspended for no | onger than one year due to narket or
[ abor conditi ons.

(BEwhasi s added.) BLMcorrectly points out that “[b]y [its] own adm ssion,
Appel | ant has substantial |y exceeded the one-year period of 'non-operation
allowed by the regulations.” (Answer at 23.) Apparently, Bradshaw has not
devi sed a successful nethodol ogy for processing mneral s fromthe mni ng
claam Wile we nay be synpathetic wth the conpany that this has not yet
happened, the regul ation provi des no concei vabl e suspensi on for "non-
operation" for nore than 1 year in such circunstances.

[5] Hnally, Bradshawis not entitled to an occupancy, by a night
wat chnan or otherw se, to protect material on the site if the naterial has
no basis for being there to begin wth. The regul ati ons define "occupancy”
as foll ows:

Qccupancy neans full or part-tine residence on the public
lands. It also neans activities that invol ve residence; the
construction, presence, or nmai ntenance of tenporary or
permanent structures that nay be used for such purposes; or the
use of a watchrman or caretaker for the purpose of nonitoring
activities. Residence or structures include, but are not
limted to, barriers to access, fences, tents, notor hones,
trailers, cabins, houses, buildings, and storage of equi pnent
or supplies.

43 CF.R ' 3715.0-5. Wiile occupancies, including use of watchnen, are
permtted on the public lands, under 43 CF.R ' 3715.2, "activities that

fn. 3 (conti nued)

faith effort to inprove the nethods of prospecting or exploration, mning,
or processing locatable mnerals,” and that it nust be "active and
continuing." Id., citing 43 CFR ' 3715.2
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are the reason for * * * occupancy” nust al so "(a) Be reasonably incident;
(b) Gonstitute substantially regular work; (c) Be reasonably cal cul ated to
lead to the extraction and beneficiation of mnerals; (d) Involve
observabl e on-the-ground activity that BLMnay verify under 43 CF. R '
3715.7; and (e) Wse appropriate equi pnent that is presently operable * *
*." Bradshaw does not even attenpt to assert that its installnment of a

ni ght wat chnan and occupancy of the claimsatisfies any of these

requi renent s.

[6] A though appel lant asserts that occupancy by a watchnan is
necessary to prevent vandal i sm the need for occupancy by a wat chnman nust
be "reasonably incident and continual." 43 CF R ' 3715.5-2. Because
appel lant is unable to showthat its occupancy of the site is "reasonably
incident” wthin the neaning of 43 CF. R Subpart 3715, BLMs order to
cease use and occupancy nust be affirned on that basis. See Hrestone
Mning Industries, Inc., 150 | BLA at 104.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned and appel | ant's request for a stay is denied as
noot .

Li sa Hermer
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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